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SYNOPSI S

The Public Enpl oynent Rel ati ons Comm ssi on denies the
request of New Jersey Transit Bus Operations, Inc. for a
restraint of binding arbitration of a grievance filed by the
Amal gamat ed Transit Union, New Jersey State Council. The
grievance asserts that NJTBO viol ated Section 16(R) of the
parties’ collective negotiations agreenent when it did not neet
with the State Council before contracting with Sout hern New
Jersey Rail Goup to operate and maintain the River Line rai
system The Comm ssion notes that Section 16(R) does not
prohi bit NJTBO fromentering a subcontract for new work, and
concludes that it is sinply a procedural requirenment that the
enpl oyer nmeet with ATUIif it is intending to bid new work and to
supply the Council with the information supplied to al
i nterested bidders.

This synopsis is not part of the Comm ssion decision. It
has been prepared for the convenience of the reader. It has been
nei ther reviewed nor approved by the Conmm ssion.
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DECI SI ON

On January 27, 2005, New Jersey Transit Bus Operations, Inc.
(NJTBO) petitioned for a scope of negotiations determ nation.
NJTBO seeks a restraint of binding arbitration of a grievance
filed by the Amal gamated Transit Union, New Jersey State Council.
The grievance asserts that NJTBO viol ated Section 16(R) of the
parties’ collective negotiations agreenment when it did not neet
with the State Council before contracting with Southern New
Jersey Rail Goup (SNJRG to operate and naintain the River Line

rail system
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The parties have filed briefs and exhibits.Y These facts
appear.

NJTBO is a wholly owned subsidiary of the New Jersey Transit
Corporation (NJT). Since its inception in 1982, NJTBO has
enpl oyed those who operate and nai ntain NJTBO buses. The ATU
represents these enployees. The parties’ collective negotiations
agreenent is effective fromJuly 1, 2002 through June 30, 2005.
The grievance procedure ends in binding arbitration.

N.J.S. A 27:25-6(a) provides that NJT may “enter into
contacts with any public or private entity to operate rai
passenger service or portions or functions therefore” and
N.J.S. A 27:25-2(d) encourages NJT to seek “to the maxi num extent
feasible the participation of private enterprise.” 1In 1999, NIT
entered into a $604.5 mllion contract with SNJRG to design,
buil d, operate and maintain a light rail system on the Bordentown
Secondary Track in Canden, Burlington and Mercer counties. This
light rail system known as the River Line, runs on 34 mles of
track between Canden and Trenton. In February 2000, NJT and
Conrail entered into an agreenent pursuant to which NJT obtained

all right, title and interest to the Bordentown Secondary Track,

1/ The petition was held in abeyance for several nonths while
the parties tried to settle their dispute. In January 2006,
the parties asked us to resune processing of the petition.
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along with the right to provide uninterrupted |ight rai
passenger service.

In March 2004, NJT began running the R ver Line, using SNIRG
enpl oyees to nmaintain and operate the line. This |ine operates
over the sane route as a previous trolley line operated by
Public Service, a private sector predecessor of NJT, and staffed
by ATU-represented enpl oyees before it ceased service in 1931.

Ri ver Line and NJT operations were integrated in several respects
-e.g., fare collections, security, and honoring tickets and
passes. ATU currently represents enpl oyees working on two bus
lines that run parallel to the River Line.

According to ATU, it was not advised before the River Line
began operating that contractor enployees would be used nor was a
meeting held to discuss the planned operation. ATU thus filed a
gri evance alleging that NJTBO had viol ated Section 16(R) of the
parties’ agreenment. That section is entitled “New Wrk.” It
provi des:

The Conpany shall nmeet with the State Counci
concerning the establishment of new work
under consideration or new work to be bid
upon. In the event the Conpany contenpl ates
bi ddi ng on new work, the Conpany shal

provide the State Council with copies of the
i nformati on which was submtted to al

interested bidders. This information will be
supplied to the State Council as soon as
possi bl e after the Conpany receives sane. In

the event the Conpany and the State Counci
are unable to agree upon a proposal for the
bi ddi ng of new work, said Agreenent will be



P.E.R C. NO 2006-70 4.

incorporated into the main agreenent as a
suppl emrent t hereto.

The grievance specifically asserted that NJTBO viol ated Section
16(R) by not neeting with the State Council concerning the
est abli shment of the River Line.

The parties’ contract also contains a provision (Section
151) limting NJTBO s ability to subcontract. However, ATU does
not seek to arbitrate a claimunder that section so we need not
consider it further.

NJTBO s Director of Labor Rel ations denied the grievance.
ATU denanded arbitration. This petition ensued.

Qur jurisdiction is narrow. Ridgefield Park Ed. Ass’'n v.

Ri dgefield Park Bd. of Ed., 78 N.J. 144, 154 (1978), states:

The Commi ssion is addressing the abstract
issue: is the subject matter in dispute

wi thin the scope of collective negotiations.
Whet her that subject is within the
arbitration clause of the agreenent, whether
the facts are as alleged by the grievant,
whet her the contract provides a defense for
the enpl oyer’s all eged action, or even

whet her there is a valid arbitration cl ause
in the agreenent or any other question which
m ght be raised is not to be determ ned by
the Comm ssion in a scope proceeding. Those
are questions appropriate for determ nation
by an arbitrator and/or the courts.

Thus, we do not consider the nerits of the grievance or any
contractual defenses the enployer may have.

In New Jersey Transit Bus Operations, Inc., P.E. R C. No.

88-74, 14 NJPER 169 (919070 1988), rev’'d 233 N.J. Super. 173
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(App. Div. 1989), rev'd and remd 125 N.J. 41 (1991), we
established the tests for determ ning whether a contract proposal
is mandatorily negotiable under the New Jersey Public
Transportation Act, N.J.S. A 27:25-1 et seq. ("NJPTA"), the

| egi sl ation that established NJT and authorized the conversion of
New Jersey’s mass transit systemfromone of private ownership to
one owned and operated by the State. 125 N.J. at 43. 1In
deci di ng what scope of negotiations the Legislature authorized in
the NJPTA, we rejected both the enployer’s argunent that public
sector negotiability tests exclusively applied and the unions’
argunent that private sector negotiability tests exclusively
applied. Instead, we adopted this approach: an issue that
settles an aspect of the enploynent relationship is mandatorily
negoti abl e unl ess negotiati ons over that issue would prevent NJT
fromfulfilling its statutory m ssion to provide a “coherent
public transportation systemin the nost efficient and effective

manner.” N.J.S. A 27:25-2. N.J. Transit, 14 NJPER at 174. The

Suprene Court approved this test and el aborated on it as foll ows:

[ Al bstract notions of the need for absolute
governmental power in |abor relations with
its enpl oyees have no place in the

consi deration of what is negotiabl e between
governnment and its enployees in nmass transit.
There nust be nore than sone abstract
principle invol ved; the negotiations nust
have the realistic possibility of preventing
government fromcarrying out its task, from
acconplishing its goals, frominplenenting
its mssion. Al of the various rulings of
PERC . . . have that thene. They look to the



P.E.R C. NO 2006-70 6.

actual consequences of allow ng negotiations
on the ability of NJT to operate and manage
mass transit efficiently and effectively in
New Jersey. |If negotiations mght lead to a
resolution that would substantially inpair
that ability, negotiations are not permtted.
But, if there is no such likelihood, they are
mandatory. It is the effect on the ability
to operate nass transit that is the
touchstone of the test, rather than soneone’s
noti on of what governnment generally should be
allowed to unilaterally determ ne and what it
should not. [125 N.J. at 61]

In N.J. Transit, we applied the “enpl oynent rel ationship”

and “statutory mssion” tests to several contract proposals. 1In
general, we first addressed whether a given proposal was
mandatorily negoti abl e under the federal Labor-Managenment
Rel ations Act, 29 U.S.C 8141 et seq. (“LMRA’), and if so, next
di scussed whether the statutory mssion test required a different
result for NJTBO

Section 16(R) does not prohibit NJTBO fromentering a
subcontract for new work. Instead, it basically requires that
the enpl oyer neet with ATUs State Council if it is intending to
bid new work and to supply the Council wth the information
supplied to all interested bidders. Such procedural requirenents
are generally negotiable in both the public and private sectors.

See, e.qg., Od Bridge Tp. Bd. of Ed., P.E.R C. No. 88-143, 14

NJPER 465 (119194 1988); Walter Pope, Inc., 205 NLRB 719, 84 LRRM

1055 (1973); See also Hardin and Hi ggins, The Devel opi ng Labor

Law at 1236-1237 (4th ed. 2001)
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NJTBO has not argued that Section 16(R) is not negotiable in
the abstract or given us any specifics as to how its procedural
requi renments woul d prevent NJTBO fromfulfilling its statutory
m ssion. W accordingly decline to restrain arbitration of the
claimthat Section 16(R) has been viol at ed.

NJTBO asks us in the alternative to preclude the arbitrator
fromissuing a renedial order that would interfere with its
ability to contract wwth SNJRG to operate and naintain the R ver
Line. W follow our customof declining to decide the legality
of possible renedies in advance of arbitration. See, e.q.,

Washi ngton Tp. Bd. of Ed., P.E.R C. No. 2004-62, 30 NJPER 105

(42 2004). Should the arbitrator find a violation and i ssue an
order that NJTBO believes would prevent it fromfulfilling its
statutory mssion, it may refile this petition.
ORDER
The request of New Jersey Transit Bus Operations, Inc. for a
restraint of binding arbitration is denied.
BY ORDER OF THE COWM SSI ON

Chai rman Hender son, Conm ssi oners Buchanan, D Nardo, Fuller, Katz
and Watkins voted in favor of this decision. None opposed.

| SSUED: March 30, 2006

Trenton, New Jersey



